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1.

Application For a Variance

TKO Homes Boise LLC.

We are asking today that we have a variance for 6 of the lots that we own in Old’s Ferry
Subdivision. These lots include lots 1 through 6 of Block 2 of the subdivision. We are
asking to be able to use the 5 ft of common property at the front of the lots which would
still be a 25ft setback from the sidewalk, just not from our property pins which are placed
roughly 5ft behind the sidewalk. We are asking this because of the peculiarity of the land
on all of these lots due to the infringement by the canal in the back of the property. Given
that our property extends to the inside of the canal itself at some points and the asked
261t of setback by the irrigation company we are going to deeply struggle to put quality
attractive homes on these lots. Given this setback from the canal of 26ft that has to do
with the lay of the land we are going to be very restricted on putting in the small homes
that are going to be in the rest of the subdivision due to the already large setbacks
paired with the canal at the rear of the homes.

If we were to follow the literal interpretation of what the code says on these homes we
would not only be putting the homes 36 ft back from the road on the front, we would also
have to place the fence that we are putting throughout the subdivision 26ft from the ioe
of the canal which would put the fence within & ft of the back of even our smallest
models of homes. This due to the lay of the land and how it works on these homes, not
allowed the same liberties due to the canal setbacks in the back. By gaining these exfra
5 ftin the front we will be able to give these lots more adequate backyards that will be
closer to what is experienced by the rest of the subdivision.

These special conditions are not the result of us due to the fact that we just bought lots
within this subdivision, we did not do the development or have any sort of affect on the
products that we have bought. As well this problem has been placed on us by the lay of
the land of these lots due to the canal being so close to the back of these lots, which is
not a problem for the rest of the subdivision or our neighbors within weiser.

By granting this variance there will be no special privilege granted fo the applicant, this
would just be bringing the rights to these lots that all other lots in our subdivision and
other lots within town already have {o begin with. These lots are encumbered by the
canal to the north to the point of where we might as well chop off the back 26ft of the lot,
because as of right now we are not able o even put a fence in that section of spacs.
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NOTICE OF PUBLIC HEARING

NOTICE OF PUBLIC HEARING: On February 20, 2024 in the City Council Chambers at 55 West Idaho,
Weiser, ID 83672 at 6:00p.m. the Weiser Planning and Zoning Commission will hold a public hearing to
receive comment on a variance request on front setbacks in the Old’s Ferry Subdivision Lots 1-6 Block 2
by owner Todd Ostrom.

GENERAL DESCRIPTION: Fast side of West 9* Street and South of the Galloway Canal.

LEGAL DESCRIPTION

All that part of Block “P” and “Q” of Butterfield Tract, as shown on the official plat of said Tract on file in
the Office of the County Recorder of Washington County, Idaho, described as follows:

Commencing at a point on the West line and 385 feet North of the Southwest corner of said Block “P”;
Thence East parallel to the South line of said Block “P” 456.8 feet; Thence North parallel to the West line
of said Block “P” to the right-of-way of the Weiser Irrigation District Canal; Thence Northwesterly along
said right-of-way to the West line of said Block ‘Q”; Thence South along the West line of said Block “Q”
and “P” 934.6 feet, more or less, to the place of beginning. All of the above described real estate being
situation in Section 30, Township 11 North, Range 5 West of the Boise Meridian, Washington County,
Idaho.

ALL INTERESTED PERSONS: are invited to attend the hearing, or submit written comment seven (7) days
prior to the hearing.

FOR MORE INFORMATION: Please contact Dave Loos, Planning and Zoning Administrator, at Weiser
City Hall, 8:00 a.m. to 5:00 p.m. at (208)414-1965,

Any persons needing special accommodations to participate in the above notice meeting contact Dave
Loos four {4} days prior to the meeting at Weiser City Hall, 55 West Idaho, Weiser, Idaho 83672.



DIRINA]

7 CITY OF WEISER
% Weges PLANNING & ZONING MEETING
> CITY COUNCIL CHAMBERS
55 WEST IDAHO
WEISER, IDAHO

PUBLIC HEARING
6:00pm
Roll Call 6:00:51 PM

PRESENT: Jay Edwards, Heather Dryden, Mark Christensen, Clarence Stark
and Tony Edmondson.

ABSENT: John Jensen and Ken Lukehart.
STAFF: Brianna Chaney and Dave Loos.
GUESTS: Hunter Ostrom, Kerigan Moms and Susan McCoy.

1. TKO Homes LLC Application for Variance 6:01:42 PM

6:01:44 PM Hunter Ostrum from TKO Homes introduced himself and said they are
requesting a variance for the Old’s Ferry Subdivision for the lots against the irrigation
canal. The reason for the request is to be able to bring these houses forward 5ft to be able
to give them a back yard.

6:03:26 PM Tony Edmondson asked if the fence they would be installing at the rear of
these properties will be placed at the foot of the canal. Hunter said they are waiting for a
meeting with the guy that is the head of the irrigation cleanout so they can get an exact
location. He said there is nothing put in place for where it is supposed to be. Tony asked
what the purpose of the fence would be. Hunter said it is for privacy as well as aesthetics
for the rest of the subdivision. He said most of their buyers also have kids, and they do not
want to have the back yard open to the canal.

Tony said he went out and looked at the site and when he came back and looked at the lot,
most of them just make the requirements classified by that zoning. He said he would
imagine that if they put the fence in, it would effectively reduce the back yard. Hunter said
yes, the property pins are set in the canal so they are already losing 14 feet roughly.

6:07:39 PM Mark Christensen asked if there was any testimony in favor of the application.
There was none. He asked if there was any neutral to the application. There was none.
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6:07:48 PM Mark asked if there was any testimony against.

6:08:01 PM Susan McCoy stated the problem she has is the streets were narrowed. If you
look at the subdivision on 11" and Pioneer it is a nightmare with cars parked in the road, it
is barely a one way road. If you don’t have as much off street parking as possible you will
get the same result. She said she thinks maybe they should try to replat those properties to
get some decent building sites. She said she feels the original plat was flawed.

6:09:40 PM Ken Lukehart Joined meeting

6:09:49 PM Dave Loos said replatting that would not make any difference in the sethback.
Making them wider would not fix the problem.

6:10:23 PM Hunter Ostrum said when it comes to the street parking they do have it
written that no one will be able to park on the street for more than a day. He said that will
be up to the Home Owners Association but they have addressed that issue. Their goal is
essentially to add 5 feet of backyard for the people that are going to live there.

6:12:22 PM Tony Edmondson asked if they would be able to meet front and back setbacks
on all of the lots, including the ones that are much shallower. Discussion followed.

6:15:59 PM Hearing Closed.

Dave Loos, P&Z Administrator

Bri Chaney, P&Z Secretary

“Any person needing special accommodations to participate in the above noticed meeting should
contact the Weiser City Clerk four(4) days prior to the meeting at Weiser City Hall, 55 West
Idaho, Weiser, Idaho 83672."
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CITY OF WEISER
PLANNING & ZONING MEETING
CITY COUNCIL CHAMBERS

55 WEST IDAHO

WEISER, IDAHO

PUBLIC HEARING

7:00pm
Roll Call 7:00:12 PM
PRESENT: Jay Edwards, Heather Dryden, Ken Lukehart, Mark Christensen,
Clarence Stark and Tony Edmondson.

ABSENT: John Jensen.
STAFF: Brianna Chaney and Dave Loos.
GUESTS: Hunter Ostrom, Kerigan Moms and Susan McCoy.
MINUTES

Minutes of Planning and Zoning Meeting- Action Item Motioned by Tony Edmondson and
seconded by Ken Lukehart to approve the minutes from the January 16, 2024 meeting.
7:01:07 PM

AYES: Jay Edwards, Heather Dryden, Ken Lukehart, Mark Christensen,
Clarence Stark and Tony Edmondson

NAYES: None

ABSTAINED: None

MOTION CARRIED.

New Business

1. TKO Homes LLC Application for Variance- Action Item 7:01:11 PM

7:01:23 PM Jay Edwards said the irrigation district will not let anyone put fence in their
right of way. The fence would have to be below. He said there is an agreement in place from
the prior developer that bought the property.

7:02:40 PM Mark Christensen said when they met on this topic before Tony read some
language in the code that suggested that a variance was the way that they could get this
approved. He asked if there was anyone else that needed to hear that again or to reaffirm
what they are trying to do.
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7:03:11 PM Tony Edmondson said he feels it is useful to go through the practice of how
they came to their decisions.

He read from state code and case law.

Motioned by Heather Dryden and seconded by Tony Edmondson to approve the request for TKO
Homes for the 5ft variance.

7:09:07 PM

AYES: Jay Edwards, Heather Dryden, Ken Lukehart, Mark Christensen,
Clarence Stark and Tony Edmondson

NAYES: None

ABSTAINED: None

MOTION CARRIED.

2. Comprehensive Plan Update 7:10:23 PM

7:10:25 PM Mark said he feels like there is room for improvement with the Comprehensive
plan. Discussion followed.

7:16:52 PM Tony Edmondson said there is a zoning map for city limits and there should be

language somewhere in Ordinance that was adopted that has those specific boundaries.

7:17:33 PM Natasha McDaniel said she will look for that verbiage because there should be
a legal description somewhere.

7:18:21 PM Tony Edmondson said if you look in code under the different zoning there is a
reference to an ordinance and a date in there.

Discussion followed regarding the Land Use Map.

7:21:38 PM Clarence Stark said he knows the County has the software and means to print
maps, so it is possible we can reach out to them and have them print maps for us.

7:23:17 PM Clarence Stark said he suggests if they want to put discussion on the Comp
Plan on the agenda they should have specific sections they will be discussing so that they
can prepare.

3. Education Plan Update 7:24:35 PM

7:24:40 PM Natasha McDaniel said they looked into the training that Mark had found.
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They felt it was a good course, but when they went forward to try to purchase it the website
was no longer available. She said she has a call into them.

7:25:51 PM Mark Christensen said the AIC organization is supposed to be produced a
series of videos as well, but so far they have only produced one. Further discussion
followed.

4. Design Committee Report 7:27:51 PM
7:28:03 PM Tony Edmondson said in our codebook it refers to our landscape design
guidelines that did not exist. The Mayor created this design review committee. Discussion

followed.

Unfinished Business
1. Traffic Study Discussion 7:34:06 PM

7:34:10 PM Mark Christensen it is nice when they can get some feedback on things that
they recommend. He asked if Dave had any update on what was going on with the traffic
study.

7:34:40 PM Dave Loos said he doesn’t have information on what is going on with the
traffic study, that is Mike Campbells area. He said he will speak with him and get that
information back to them.

2. Outstanding Projects Discussion Including 9™ Street Subdivisions, Maverik, RV Park &
O’Reilleys. 7:35:25 PM

7:35:35 PM Dave Loos said the Old’s Ferry Subdivision is complete. They have 8 houses
going in and there are two permits ready for them to pick up. In the Sundance Pointe
Subdivision it is finished, they have 3 foundations in and are getting permits issued. They
plan to be finished before June.

On Maverik he believes they are ready to start. The RV Park just submitted a new set of
prints. O’Reilleys said they still waiting on bidding.

More discussion followed.

3. Adjournment- Action Item 7:41:49 PM

Motioned by Heather Dryden and seconded by Tony Edmondson to adjourn the meeting.

7:42:11 PM

AYES: Jay Edwards, Heather Dryden, Ken Lukehart, Mark Christensen,
Clarence Stark and Tony Edmondson
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NAYES: None
ABSTAINED: None
MOTION CARRIED.

Dave Loos, P&7 Administrator

Bri Chaney, P&Z Secretary



FINDINGS OF FACT TKO VARIANCE February 20, 2024

Lots 1-6 Block 2 Olds Ferry Subdivision is bordered by the Galloway Canal along the north
boundary. The north 26 feet of each lot is covered by the canal limiting the buildable site. Tony
Edmunson read the idahc Code on granting variance to the set back. This request f fits its criteria.

A single objector said the lots need to be replatited because the actual user size is reduced by the
Canal Bank.

The Commission voted unanimously to approve the variance.

March 2, 2024

Jay Edwards, Planninng and Zoning Commissioner.



Finding of Fact and Conclusion
Before the City of Weiser
Planning and Zoning Commission

February 20, 2024

Reason for Application Request:

Application submitted by TKO Homes to request a variance for 6 lots on Old’s Ferry Subdivision.
Asking that they be aloud to use 5ft of the common property at the front of the lots so the 25ft. setback
can be measured from this location instead of the pins.

Finding of Facts:

¢ Purpose of public hearing was to have all interested persons invited to give comment on zone
change.

o No Testimony in favor.

e No testimony neutral.

e Susan McCoy was not in favor. She thinks they should replat the property.

e Variance fits what the state reguires to be a reason to grant this request.

Comments:

TKO came back requesting a variance for the 6 properties that were most affected by the ditch and
ascetics of the properties. We found that the properties fit what the state considers to be reason for
asking for this variance. Characteristic, showing undue hardship and if granting will it cause hardship to
the public. After discussion the ditch bank qualifies for the characteristic, The fence 5ft from the home
shows undue hardship, and there is no detriment to the public by granting this 5ft.

Conclusion:

Recommendation is made to grant TKO homes a variance on the setback request. All in favor of request.

Heather Dryden

City of Weiser, P&Z Commissioner



Findings of Fact & Conclusions
Variance Request from TKO Homes 02-20-24

By Tony Edmondson

Findings:

State Code 67-6516 states; Variance was established to provide for a
modification of the bulk and placement requirements of the ordinance asto
lot size, lot coverage, width, depth, front yard, side yard, rear yard, setbacks,
parking space, height of buildings, or other ordinance provisions affecting the
size or shape of a structure or the placement of the structure upon lots, or the
size of the lots. Avariance shall not be considered a right or special privilege

but may be granted to an applicant only upon a showing of undue
hardship because of characteristics of the site and that the

variance is not in conflict with the public interest.

Weiser City Code 11-8-2, section B states; The strict compliance with the
requirements of this title would result in “Extraordinary” hardship to the
subdivider because of unusual topography, other physical conditions or other
such conditions which are not self-inflicted or that these conditions would
result in inhibiting the achievement of the objectives of this title.

How | interpret all this comes down to three basic elements.

1. 1s there a “characteristic” to the site that meets the variance intent?

2. s there a showing of “undue or extraordinary hardship”?

3. Will granting this variance be detrimental to the public welfare or injurious
to other property in the area.

In my view, there is indeed a unigue characteristic to these lots that qualifies
them for consideration to grant a variance. These lots extend into the
Galloway ditch itself and are subject to a 26’ setback easement imposed by
the Canal Company which extends to the foot of the ditch embankment where
a fence will be erected just a few feet from the rear wall of the home unless



this is approved. This effectively reduces even the largest of these lots, to
something less than the 7,200 SF minimum usable lot size envisioned in our
zoning ordinance. In some cases, it represents a loss of nearly 2,000 SF! Even
approving the 5’ variance on front setback will not assure this minimum
usable lot size is achieved for all lots in this request.

Neither can | determine any significant detriment to the public welfare if
approved. Whether the front setback of these homes is 25 or 30’ from the
sidewalk will have minimal impact on the visual or functional qualities of
these lots or the subdivision itself. Where | struggle is in determining a
showing of “undue or extraordinary hardship”. Three principal considerations
for determining this come to my mind.

1. The original developer of this subdivision plated these lots with full
knowledge of how the ditch would impact placement of structures while
meeting required setbacks. | must assume he felt they were marketable
as designed. The applicant has stated however, that even with their
smallest home models, the rear fence could be as near as 5’ from the
rear of the home.

2. What insights does case law provide in defining “undue hardship”? |
spent an hour searching the internet for some clarity in defining “undue
hardship”. There is plenty of variance case law involving the site
characteristic and detriment to public welfare requirements that should
gncourage us to not take these requests lightly or capriciously. But|
could find no clarity on establishing the threshold of undue or
extraordinary hardship that would be applicable to this request.

3. Was the hardship self-inflicted? | found examples of waterfront
property which was only accessible by building a stairway or dock that
inherently bumped up against setback standards. Whether the
purchase price reflected a reduced value due to this limitation or that
the buyer should have known access was limited, wasn’t a factor in
sustaining a legal challenge to the approved variance. This leads me to
interpret that the applicant’s decision to purchase this property knowing
these lots would be a problem, shouldn’t be equated as a self-inflicted.



I’'ve therefore concluded that requiring the applicant to substantially atter his
standard home models or other enhancements to the lot would constitute an

“undue or extraordinary hardship”.

Conclusions:

Having met the standard for approval of a variance, | would move or support a
motion to approve this request.



STAFF REPORT

TKO Homes Boise LLC. Variance

HEARING DATE: February 20,2024
ADDRESS: West 9'" Street
PARCEL NUMBER:
LEGAL DESCRIPTION: Lots 1-6 Block 2 Olds Ferry Subdivision
APPLICANT:
SUMMARY OF THE PROPOSAL
Want a Variance on Front Setbacks do to the Slope of the Irrigation Canal cutting into the depth of
these lots
APPLICABLE ORDINANCE
11-8-2
PROJECT DESCRIPTION
PROPOSED USE:B-1 Residentual
ACCESS: Wagon Road
IRRIGATION: City Water

SEWER AND WATER:City of Weiser

AGENCY RESPONES:

RECOMMENDED FINDINGS OF FACT

SITE CHARACTERISTICS
1. Property Size: 7200 + S.F.
2. Existing Structures: None
3. Existing Vegetation:

4. Soil Information:



5. Slope:
6. lIrrigation:

7. Access:

VICINITY CHARACTERISTICS:
8. Existing Homes in Area:
9. Average Lot Size:
10. Platted Subdivisions:
11. Comprehensive Plan Designation:
12. Current Land Use:
13. Current Zoning:
14. Surrounding Land Use:
15. Area of City Impact:
16. Area(s) of Concern:

17. Services:

PROCEDURAL HISTORY

RECOMMENDED CONCLUSIONS OF LAW

RECOMMENDED ORDER

The City Staff recommends the Approval of this Variance as it meets 11-8-2 Section B unusual
topography of the land



